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Local variation

About 70% of permanent exclusions are of children with SEN. Locally, rates of
permanent exclusions of children with SEN vary between 43% and 92% of all
permanent exclusions in that authority.®’

91% of final statements of SEN are issued within 26 weeks (excluding exception
cases). Locally, rates of completion within 26 weeks varied between 54% to
100%0.%8

4.1 Throughout the Inquiry one of the most striking features of the SEN system has
been the variation we have seen. We have seen widely varying levels of parental
confidence and there is variation at local authority level in a wide range of
different indicators: from overall levels of SEN and the SEN-non-SEN attainment
gap, to levels of exclusions, the number of statements issued and the time in
which they are issued.

Why the Difference?%

The researchers found that across different local authorities:

® higher levels of deprivation were associated with higher levels of pupils with
SEN;

@ there was little or no association between deprivation and the rate of pupils
with a statement;

® higher rates of disability were associated with a lower percentage of pupils
with SEN having a statement.

The researchers expected that appeals would be more frequent where there were
low numbers of statements. In fact there was no correlation between levels of
statements and levels of appeals.

The rate of pupils with a statement depends much less on the level of disability in
the area. It suggests it is more influenced by local policy and practice.

4.2 The Why the Difference? research attributes some local variation to the very
nature of the local authority area: the size and structure of the authority and the
nature of the population it serves. Variation is also attributable to aspects of local
policy: the quality of strategic planning, way the authority works in partnership
with other agencies and with parents. Local leadership is a key factor in the
development and maintenance of a positive approach to meeting SEN.

4.3 The evidence provided to the Inquiry shows that local authorities can and do
make a difference to outcomes for disabled children and children with SEN and
to parental confidence.

Where strategic planning for SEN is effective there is strong leadership, a shared
understanding of local needs based on detailed research and a clear strategy to
develop in-house provision to meet this, including an effective inclusion strategy
with local schools.*®
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4.4 The Children Act 2004 sets out the requirements for children’s services, led by
a Director of Children’s Services and a Lead Member for children, both roles
required by the legislation. The arrangements are designed to provide clear lines
of accountability for children’s well-being, a more holistic and better co-ordinated
approach for all children, and for vulnerable groups of children in particular. The
legislation also sets out the co-operative arrangements that underpin Children’s
Trusts and the Children and Young People’s Plan and the power to pool budgets
and share other resources. These arrangements are now consolidated with the
statutory Children’s Trust Boards. The structure of Trusts puts them in a better
place to plan a range of services to deliver better outcomes for children who
need support from more than one agency and to make the specific provision
needed for individual children.

4.5 However, the research suggests that the re-organisation to meet the
requirements of Children’s Services has been a factor affecting the quality of local
authority SEN strategy.!°* There is some evidence from local authority officers
themselves that before re-organisation, the oversight of SEN was normally led by
a second-tier officer, usually at assistant director or equivalent level, and SEN was
the most challenging resource management issue for local education authorities.
After re-organisation, in many local authorities, the oversight of SEN is more likely
to be led by third-tier officer who may have more operational responsibilities than
their more strategic predecessor and the arrangements for the safeguarding of
children have been a key focus for local authorities.

4.6 Itis crucial that there is an understanding of SEN and disability in the leadership
of children’s services.

Recommendation 21 the National College for the Leadership of Schools and Children’s
Services incorporates SEN and disability into training for leadership
of children’s services.

4.7 Senior leaders of children’s services have indicated to the Inquiry that there is
a lack of equity in that parents with the greatest resources, both human and
financial, seek access to better provision. The Inquiry sees the other side of
the same coin: the importance of local authority strategy and the deployment
of resources as the key to ensuring greater equity in access to provision for
all children at the earliest stage and, where possible without recourse to the
statutory procedures.

4.8 Where a range of provision is developed and, in particular, a range of specialist
expertise is deployed in response to need, parents do not have to go in search
of it. Where relevant provision and expertise are not available locally, parents do
go in search of it. This is where personal and financial resources enter into the
equation: parents with the greatest resources will undertake the most arduous
search. Parents should not have to embark on this search in the first place.

4.9 The Inquiry met with parents who, seeing nothing suitable locally, had embarked
on the search for the relevant expertise to meet their child’s needs. They
had moved their child from one mainstream school to another, had sought
a statement or a special school in the expectation that they would find the
necessary skills. Research identifies a similar effect: searching through the system
to find the staff skills that would meet parents’ modest expectation of ‘someone
who understands my child’s needs.’1%2
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4.10 We did find examples of the positive sharing of expertise:

Two non-maintained special schools working in partnership

At a non-maintained special school a grant funded outreach project had just
come to an end. Maintained primary schools in a local ‘confederation” with a
shared budget had clubbed together to buy in continuing support from the
school: a combination of teacher and speech therapy time.

Another non-maintained special school had developed a number of possible
options for deploying skilled staff to support a ‘menu of services.” They had
offered it to the local authority for discussion.

4.11 These approaches hold the potential to increase the range of facilities locally;
nurture, develop and disseminate specialist skills; and better meet the needs of
children attending local schools in the area. The two examples quoted involve
sharing concentrations of expertise in non-maintained special schools, but the
crucial element is the deployment of skills and expertise in such a way as to
benefit the greatest number of children.

4.12 A more thorough-going approach to commissioning services for children with
special educational needs should lead to a better fit between needs, skills and
provision, and ultimately to better outcomes, less tension and greater equity in
the system.1%3

4.13 The DCSF and Department of Health sponsored Commissioning Support
Programme (CSP) is working with Children’s Trusts to support more effective
commissioning. CSP is already working with the Autism Education Trust to
provide support to local authorities and primary care trusts in commissioning
autism services. A similar partnership approach across the whole of SEN and
disability is needed.

Recommendation 22 the Commissioning Support Programme works with Children’s
Trusts to improve the commissioning of services for disabled
children and children with SEN and convenes an expert group to
advise on the work.

4.14 Commissioning needs to focus on early intervention and take account of the
growing capacity of schools, or partnerships of schools as commissioners
of services. It should also draw on the work of the Special Schools Working
Party'® to explore the potential for regional commissioning with groups of
local authorities coming together to commission services for children with low
incidence needs.

4.15 There also needs to be a tighter focus on outcomes for children and value for
money. This needs to be informed by what is known about the most effective
approaches in securing children’s progress.

Recommendation 23 DCSF asks the Centre for Excellence and Outcomes (C4EO) to collect
evidence of good practice where schools and clusters of schools are
commissioning services for children with SEN.
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The deployment of resources

4.16 The majority of local funding for SEN is delegated to schools along with their
core ‘head count’ funding. That is as it should be: schools need the SEN funding
to enable them to identify and respond to children’s needs swiftly. However, it is
crucial that it is clear what schools are expected to deliver with their delegated
budget before approaching the local authority for additional resources through
a statement; and that it is clear how schools will be held to account for those
delegated resources.

4.17 The statutory requirements® in respect of SEN information to be published by
local authorities cover a range of aspects of local authority policy. The focus
here is on the part of the regulations that requires the local authority to set out
what schools are responsible for from their delegated budget and what local
authorities are responsible for from their retained budget. The Inquiry found that
this requirement is not reliably met.

4.18 The research tells us that the publication of this policy is critical to relationships
between parents, schools and local authorities.% It has a high impact. Where
the policy is not published, or is not clear, it undermines relationships. Where it
is published, shared and understood it brings clarity to parents’ expectations of
schools.

4.19 The local authority has both a responsibility for and a significant interest in
ensuring that this policy is published and widely available. The work of the
parental confidence projects'®” highlights the importance of the three-way
engagement of schools, parents and the local authority in the development of
this policy. Where parents are involved and understand what schools are expected
to do, additional funding can be delegated to schools without triggering
additional requests for statutory assessment or appeals to the Tribunal.1%®

4.20 Itis important that this policy is clear about where responsibility sits for schools’
use of support services. With access to specialist skills and expertise at a premium
in the workforce, it is vital that the expertise that is available is targeted in the
places where it is needed and is having the intended impact on outcomes for
children. Schools’ Forums have a key role in determining whether and how
services are delegated. Some schools have decided that they value being able to
draw on support services ‘free at the point of delivery’ and have chosen not to
delegate funding. In some authorities services have been delegated to secondary
schools but not to primary.

Support services

The delegation of funding for support services had a negative effect on the
provision for some pupils with SEN. It diminished the capacity of many local
educational authorities to monitor the progress of pupils with SEN and reduced
the range and quantity of specialist staff available to provide advice and
support.1o®

4.21 Itis crucial that there is a shared understanding between schools, local authorities
and parents about who has responsibility for what. Without this, parents find
themselves falling into the gap between the school and the local authority.
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Recommendation 24 the National Strategies report to the DCSF on which local

4.22

4.23

4.24

authorities have complied with the publication of the SEN
information required in the 2001 Regulations.

The DCSF should publish the report from the National Strategies,**° remind
local authorities and schools of their responsibilities and, where necessary, the
Secretary of State should direct local authorities to publish the information.

It is important that the local authority publishes the required information. It is
also crucial that the local authority holds the school to account for the delegated
resources. They should know what has been achieved with the resources, how
well children have progressed, whether a further interventions are required.

To achieve this, a number of authorities hold an annual review of the progress
of children for whom they have delegated additional resources at School Action
Plus. They have found it an effective way of monitoring how and how effectively
delegated resources are being used.

Using the annual review to monitor delegated resources in

Somerset

4.25

4.26

4.27

4.28

Somerset delegates £12,000,000 to schools through the School Action Plus
budget. The Annual Review Report is central to the monitoring of this budget.
The Annual Review Report is used for all statutory reviews of children with a
statement of SEN, for all those at School Action Plus and for those young people
attending resource bases without a statement. It is central to the monitoring of
children and young people with severe and complex special educational needs
and to the annual audit of funding for pupils at maintained special schools.

Local authority disability equality schemes

A number of local authority disability equality schemes do not meet the
requirements in respect of disabled children and education. There are many
schemes that address housing, democratic and leisure services well but do not
address disability equality in respect of children and schools.tt112

In the development of their scheme, local authorities must meet the same
requirements on involvement as schools. Disabled children have a clear interest
in the way the local authority carries out its functions and we heard of positive
examples where local authorities consulted directly with them.

The local authority has both a significant interest in and responsibility for
promoting good communication between parents of disabled children and
children with special educational needs and schools. It is in their interests to
ensure that school SEN policies and disability equality schemes are published and
widely available.

The Inquiry welcomes the work of the National Strategies in improving the
availability of LA and school disability equality schemes and the current focus
on the quality of schemes.
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Recommendation 25 the National Strategies report to the DCSF in 2010 on which local
authorities have complied with the requirements on disability
equality schemes and on the extent of the compliance of schools in
the area. The DCSF should publish this report.

4.29 To support local authorities, the National Strategies should be commissioned to
promote examples of good practice in the development and publication of:
@ the information required in the 2001 Regulations;
@ local authority disability equality schemes, in particular, as they apply to
disabled children.

4.30 Each local authority should bring together the required information on SEN and
disability, along with other information for parents on a single local authority
website. Parents should be involved in agreeing what is most important, but
this might include information on, or links to, the parent partnership service,
voluntary organisations that provide support to children and families and links to
relevant social care and health services. The site should be readily accessible.

Parent engagement at strategic level

4.31 There is evidence from the parental confidence projects and from a range of
work between local parents groups and local authorities that constructive
engagement with parents can lead to improved strategy, policy, provision and
practice.

4.32 A group of parents has been involved in a project to develop approaches to
working with local authorities to improve provision for children with autism.

Jigsaw Group in Staffordshire

Jigsaw engages actively with the Council and provides targeted input to
different panels and boards, including the Children’s Trust Board. Parents also
give presentations on working effectively with children with autism for all newly
qualified teachers, all secondary headteachers, police and community support
officers, and schools across the county, as they request them.

Machita Denny, chair of Jigsaw, considers the group has established their
credibility with officials, firstly because they speak from real life experience, but
also because they are ‘positively negative’, praising the Council for the work they
do well, not just criticising the areas that need improvement. And where they

do criticise, they set out ideas to solve the problems. The Council in turn fully
acknowledges the expertise that parents bring to the table and their vital role as
‘critical friends.’

Parents feel that their contribution is valued, they have strong support from

the Council’s leadership, they are able to participate at a level that suits their
family commitments and their work with Jigsaw, and they know that their

direct interface with officials and school staff is slowly helping to broaden their
understanding of autism and how to get services right for children with autism.*3

4.33 Itis important that the learning from this work, and from similar work in different
parts of the country, informs the development of better working arrangements
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between parents, schools and local authorities across the country, for the benefit
of children.

Learning from the parental confidence projects
4.34 The eight projects commissioned for the Inquiry provided opportunities for
local authorities to explore ways of increasing parental confidence in the SEN
assessment process. The application process was competitive. Local authorities
were offered up to £40k to support development work and the local evaluation
of the project.

4.35 The projects ran for the academic year from September 2008 to July 2009.
They were developed and evaluated with parents and most of the projects also
involved working with schools and/or voluntary organisations. The National
Strategies provided both support and challenge to the project authorities and
there was an element of peer support provided through a series of seminars. The
seminars brought together the participating authorities and their parents three
times over the year.

4.36 The Inquiry was impressed by what was achieved by the projects in a relatively
short period of time. The commitment of the local authorities, schools and
parents working with them showed us positive ways forward and ways of
making SEN systems work and work well to the benefit of children and their
parents’ confidence. For us, they demonstrated the art of the possible.

4.37 The national study of the local authority learning from the projects identified
the importance of a real commitment to working together to improve parental
confidence:

Fundamental to success was the commitment of LAs to true, not tokenistic or
paternalistic, parental engagement and a clear aim to improve confidence.***

Parental confidence projects

INFORMATION FOR PARENTS

Information for parents was a feature of a number of the projects. In North
Tyneside, parents were engaged with the authority in determining what
information was necessary and most helpful to them. In particular, North Tyneside
worked with parents to explore what the ‘core offer,” developed in the context of
social care, see chapter 4, might look like in an educational context. At the start
of the project the focus was much more on the details of delegated funding but,
early on, parents.

COMMUNICATION

Communication between parents, schools and local authorities was a feature

of many of the projects, even where this was not the main objective of the
work. Kent focused on improved communication with parents at the time of a
request for a statutory assessment and at the point of a request being turned
down. One focus of Durham’s project was home-school communication. A

key element in the work was the use of parents’ personal accounts as part of
professional development for SENCOs. This had the multiple benefits of providing
insights for the SENCOs, boosting the confidence of both parents and SENCOs,
improving the professional understanding of parents’ perspectives and improving
communication.
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Parental confidence projects

PROVISION

Newham evaluated parental confidence in provision made at School Action Plus
and through a statement. Oxfordshire and Blackburn with Darwen used parents’
views to contribute to the development of provision at School Action and School
Action Plus. In both authorities a range of packages was explored: some included
the use of one-to-one time with a teaching assistant or a teacher, others the

use of small group work for targeted skills, support for extra-curricular activities,
therapeutic interventions, key worker systems, the provision of ‘sanctuary’
(withdrawal) places, alternative curriculum packages or packages commissioned
from outside the school. Both authorities explored the role of professional
development in the provision of support packages.

TRANSITION

Oxfordshire and Wolverhampton explored provision at a time of transition:

a time that was seen as a having the potential to erode parental confidence.
Wolverhampton supported parents through transition from early years provision
into school; Oxfordshire in relation to primary-secondary transfer in the context
of increased delegation of funding to secondary schools.

TEAM AROUND THE CHILD APPROACH AND THE USE OF KEY WORKERS
Wolverhampton’s project extended the Team Around the Child approach from
the early years into the school stages. This included the extended use of key
workers, their support through statutory assessment and the extension of the
multi-agency approach.

DECISION-MAKING

Portsmouth focused on the development of the panel that advises the local
authority on whether or not to proceed to a statutory assessment or a statement
for individual children. Parents were trained to take part in the sessions alongside
professional groups already represented on the panel.

4.38 The national study also identified the benefit of the learning from the content
of the projects: the development of information, the engagement with parents
on the development of support at School Action Plus, communication with
parents, transition arrangements, the Team Around the Child and the use of key
workers, and local authority decision-making processes. However, there was a
wider benefit to parents, schools and local authorities arising from the process of
engaging with each other on a practical project that was jointly agreed, jointly
delivered and jointly evaluated. The study suggests that this engagement may be
as important as the particular focus of the project itself:

It is important that each LA considers priorities, ..., but perhaps the key issue is the
active engagement with a project. The focus is, of course, important - it needs to
be important and manageable — but so too is the nature of the learning from the
engagement, for LAs, parents and schools. Experience of these LAs suggests that
there were some common experiences and gains from undertaking a project per se,
in addition to any project-specific benefits.'>

59




LAMB INQUIRY

SPECIAL EDUCATIONAL NEEDS AND PARENTAL CONFIDENCE

4.39 Each project had its own distinctive focus, selected from a menu that reflected

Recommendation 26

4.40

the terms of reference for the Inquiry. There was a range of practical outcomes
from the work. These included developments in:

information for parents;

communication with parents;

provision for children;

transition arrangements;

the Team Around the Child and the use of key workers;

local authority decision-making processes.

the findings from the parental confidence projects are disseminated
and the wider benefits of strategic engagement with parents are
promoted.

There is still a range of aspects of local policy and practice in need of
development. These have been identified throughout this report. Many of these
will have a greater impact on parental confidence if developed collaboratively

by schools and local authorities working with parents. The study of the local
authority learning from the projects identified the approach as representing good
value for money. So we recommend a second round of projects with similar levels
of financial support.

The financial input is an important factor, not only in real terms to enhance resources
but also to support commitment and accountability.*'°

Recommendation 27

441

4.42

4.43

4.44

a second round of parental confidence projects is commissioned on
a regional basis.

A further round of projects should be used to test out the impact on parental
confidence of a number of approaches that we have outlined in this report. It is
an important opportunity to test out approaches to regional commissioning of
services for children with low incidence needs; an opportunity to test out greater
transparency in decision-making processes.

In the bids for projects in 2008, the Inquiry did not receive any bids for a project
to explore parental confidence in relation to making the provision of educational
psychology advice arm’s length from local authorities. With a growing range of
models for the provision of educational psychology services, an ‘arm’s length’
project should be included as a priority in a second round of projects to test out
the impact of greater independence on parental confidence.

The projects should be explicit about the impact on both children’s progress and
parents’ confidence. Though it may not be possible to discern improvements in
children’s progress over the period of a year, this needs to be monitored as there
are risks inherent in looking at parental confidence in isolation from children’s
progress.

Local authorities should be invited to bid for modest funding to develop projects
that they believe will have an impact on parents’ confidence. The projects should
be developed and evaluated with parents. The projects should be supported by
the National Strategies SEN Advisers and through the mutual support of other
LAs and other parents working on other parental confidence projects. To facilitate
the dissemination of the learning from the projects, one project should be
selected in each region.
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Statutory assessment and statements

Overall the research messages on parents’ experiences of the statutory
assessment process are negative and stressful. However, the vast majority of
parents’ complaints are about lack of information, lack of support, the way they
have been spoken to and the attitudes they have encountered. This is not the
fault of the system. This is how it is operated.

Where it works well, parents value the careful gathering of evidence to inform
next steps for their child. Where it doesn’t work well, parents’ experiences are of
an unthinking, uncaring system that doesn’t listen to them or take their concerns
seriously, that blames them for their child’s difficulties and makes them:

jump through hoops to satisfy local authority bureaucracy.''’

4.47

4.48

Some of the parents who are most angry about their experiences are also those
who are ardent in their support of the statutory framework and the guidance
in the SEN Code of Practice. They wanted schools and local authorities to abide
both by the letter and the spirit of the legislation. Parents value the security

of a statement. It gives them confidence and, in particular, confidence to
challenge where a school is not making the provision that has been agreed in
the statement.!'® Parents who have discovered the Code of Practice value the
approach it maps out and the principles that underpin it: a partnership approach
with good information and support. Provided early on, this approach can make
all the difference to parents’ experiences of the statutory stages of the SEN
system.

Statutory assessment

Many of the information and communication issues explored in Chapter

4 are relevant both to the school and the statutory stages of SEN. The
recommendations on information and communication are designed to address
both the cultural issues that frustrate good communication with parents and the
specific issues of compliance with the requirements of published information.
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4.49

The Inquiry also heard both negative and positive messages from parents about
the benefit of the detailed assessment of their child’s needs. Where parents felt
that the professional assessing their child’s needs knew their child or had spent
sufficient time with their child, they were positive.

Knowing that everyone involved with their child is communicating well with one
another to build up a clear picture of the child’s strengths and needs regardless of
whether they work in the LA, NHS etc**

4.50

451

Parents were less confident where they felt that the educational psychologist did
not know their child before the assessment, had not spent long enough with
the child to make an assessment, or had not spent long enough with the parent
discussing the child’s development and current progress.

Quality of advice

The NatCen report identifies problems with the quality of the advice provided, in
particular where parents felt they could not recognise their child.

[The] language used [was] much too vague and flowery! It certainly didn’t feel like
it had been written about my boy. It could have been written about any boy with
special educational needs. It’s so vague; the wording is just so vague'?°

452

4.53

4.54

4.55

The work of the National Strategies*?* focused on statements but makes it clear
that some of the difficulties with statements, for example: lack of specificity
and inaccessible, technical, complex and sometimes confusing language, stem
from the advice provided and are simply replicated in the statement. The impact
of the lack of specificity and the lack of clarity in the language is not only that
the advice provided may be difficult to understand for parents but also that it

is difficult for teachers to translate into practice in classrooms. In addition the
evidence base for advice is not always made clear.

The advice of the professional bodies would helpfully address these wider issues
of the quality of the advice provided.

‘Team around the child’ (TAC) involves a more collaborative approach and one
that is more responsive to the child’s and the family’s needs. The approach

has been successful in the early years and widely welcomed by parents. The
Wolverhampton project highlighted both the benefits and the challenges of
extending into the school stages. The project showed that not all parents need
to continue with the level of support that they received in the early years.

For children with complex needs, Early Support promotes a collaborative
approach, one that is more responsive to the child’s and the family’s needs. It
operates in partnership with parents, with a TAC and a keyworker working with
the child’s family and co-ordinating services. A TAC is demanding of human
resources and not all parents want or need this approach. However, there are
some important lessons from the Wolverhampton project*?? and the principles
they explored at the school stages. Identification and assessment should involve
parents and children and young people themselves and build on the person-
centred approach developed through Early Support. Early Support is widely
welcomed by parents and for its family-centred, multi-agency approach and the
support of a key worker. The Inquiry recommends a collaborative approach to
assessment at the statutory stages, but this needs to start at the school stages:
at the youngest age and the earliest stage.
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4.56 A collaborative approach to the submission of statutory advice should be
trialled through the second round of parental confidence projects that we have
recommended.

Statements

4.57 From our earliest meetings with parents, they have told us that if everyone
followed the Code the SEN system should work well. One parent told us of the
day she discovered the Code. She had read it through from cover to cover with
tears in her eyes, because what it described sounded so wonderful.

458 The report from the National Strategies identifies a number of specific problems
and practices that fall short of the guidance in the Code. The analysis of a sample
of statements led them to conclude that:

...whilst several met basic requirements, the majority of statements raised a range of
issues about their general quality and the extent to which they were fully compliant
with the requirements. There were also significant concerns about their overall
intelligibility.

Clear unambiguous statements

459 The language used in statements is often vague, non-specific, complex and full of
jargon.

Vague ‘regular...” remarks with no comment as to frequency. Halley’s comet is
‘reqular’, after all. Not frequent though.

4.60 The importance of the statement being clear and precise should not be
underestimated. The clearer and more explicit the statement is, the greater its
potential to affect educational decision-making for a pupil >

Individual statements for individual children

4.61 The report from NatCen highlights the importance of the accuracy of the
statement and the extent to which parents could recognise their child’s individual
needs:

Parents who felt the statement included specific detail about the level and type of
support their child should receive reported feeling reassured that there was now
a shared understanding about their child’s special educational needs, the type of
support they required and, in practical terms, what this support would be like at
school for example.**

4.62 Parents were less likely to be satisfied where the statement was more formulaic
and less clearly tailored to their child’s circumstances and needs. They criticised
the use of template documents and were understandably annoyed by basic
mistakes:

Most statements are ‘cut and paste’ affairs written to fit LA criteria rather than to
describe the child.

Taken from a template, | had to insist they personalise it to reflect my son.'?

The LEA consistently sending me updates with the wrong child’s name at the top of it.
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4.63 A number of parents of children in special schools told the Inquiry that the
provision in their child’s statement did not set out tailored provision, rather it set
out a general description of what the schools offers. In effect, the statement says
that the provision is made simply by attending the school.

4.64 In the web survey, school staff as well as parents referred to the authors of
statements who did not appear to be fully conversant with either the child or the
type of special educational need the child had.

Objectives and outcomes

4.65 Parents and professionals alike told the Inquiry that the objectives in many
statements were too broad, too vague and sometimes even unreachable:

Objectives can be very broad and unSMART
Targets can often be too vague with no clear impact measures.'*

4.66 Discussions between parents and local authorities are focused primarily on the
provision to be made in a statement and, in particular, on the number of hours
of support assistant time to be allocated to their child. There is little, and in many
of the instances brought to the attention of the Inquiry, no consideration of the
outcomes parents are seeking for their child or of the objectives that need to be
agreed in the statement.

4.67 Too often the way that objectives are set out in a statement does not readily
permit the school and local authority to subject them to review. There needs
to be a much tighter focus on outcomes and a much more rigorous approach
to setting out objectives in a statement. The objectives should relate both to
attainment and to wider outcomes for children.

The staffing arrangements

4.68 The description of the staffing arrangements in the statement should include a
description of the staff skills needed to support the achievement of the objectives
set out in the statement. Careful consideration needs to be given to: the range of
skills that will be needed; the balance of teacher time and support assistant time;
the deployment of any teaching assistant and the skills that the teaching assistant
needs; and, more widely, any skills, training and guidance that might be required
for all staff working with the child in the school.

4.69 Particular care is needed in setting out how support assistants will be deployed:
the allocation of undifferentiated hours of support assistant time is unlikely to be
the most effective form of provision in securing good outcomes. Crucially, the
deployment of support assistant time needs to be linked back to the objectives
for the individual child and under the direction of the teacher; and the child’s
progress must be monitored by the teacher.

The participation of children and parents in the process

4.70 A number of submissions identified the participation of children and young
people in the process as being rare. Where it did occur, it tended to be tokenistic.
The National Strategies'?’ identified the same problem:

...few of the statements made reference to any advice received from the child.
There was little evidence of the child’s view in almost all of the statements.
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4.71 Yet, through meetings with children and young people, the experience of the
Inquiry is that their insights into what can help them learn and what hinders
their learning is critical in informing statutory assessment and the drawing up a
statement.

4.72 Parents’ views are often not reflected in the statement.'?® This undermines
parental confidence in the process.

4.73 The National Strategies SEN advisers working with local authorities and the
Advisers to the Inquiry have said that in recent years there has been little focus on
the complex work of drafting high quality statements and there is little scrutiny
of it, except where parents appeal to the Tribunal. This work has not been given
a high enough priority and some of the staff carrying out this complex work have
not been sufficiently well prepared for it.

Recommendation 28 the DCSF commissions the National Strategies to:
@ draft guidance on good practice in drawing up statements;
® promote this guidance; and
@ provide training to support the development of a partnership
approach.

4.74 The report from the National Strategies repeatedly refers back to guidance in
the SEN Code of Practice and the SEN Toolkit. Both still offer sound advice on
statements. Both provide guidance on the systematic problems identified above.

4.75 The recommended guidance should include support for local authority staff
in describing the objectives to be achieved and the provision to be made in a
statement, drawing on the advice provided during statutory assessment and
available evidence of effective approaches. It should also provide support to local
authorities on the description of the staffing arrangements in the statement,
particularly on how support assistants are allocated through a statement.

4.76  The guidance should address all these issues. The promotion and dissemination
of the guidance should be accompanied by:
@ training for staff who draft statements;
@ support to local authorities in developing appropriate quality assurance of
statements.

4.77 This recommendation needs to be set alongside recommendations in Chapter 3
for training for all staff working with parents of disabled children and children
with SEN.

The review process

4.78 The analysis of responses to the web survey identifies difficulties with the
review system as being one of the most significant factors in both parent and
professional responses to the survey:

The wording which was written when he was 3 and now he is 13 and the LEA still
wanted to use it!'**®

Time taken for amendments to be made so can be working with an outdated
document because the student has made progress and it is not reflected quickly
enough in the new document to boost the student’s self-esteem.'*°
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4.79 Not all schools systematically monitor the progress and attainment of pupils with
SEN.®1 This leaves the annual review without some of its crucial infrastructure
and undermines its core function.

4.80 There is evidence that annual reviews are not conducted with the rigour
necessary to assure everyone that children are making the anticipated progress.

My child’s statement was first written when she was approx. 4 years old and is
written about her as a toddler. The LEA have refused to re-write it to show her
as a 9 year old at a mainstream school. It is an outdated document.**?

It's a statement for life.'

481 The SEN Code of Practice says that the objectives in a statement ‘should generally
be of a longer-term nature than the more specific, short-term targets in the
child’s Individual Education Plan.” Nonetheless, the annual review meeting is
charged with asking itself whether the statement remains appropriate and
whether any amendment is required. The review process is designed to allow for
change as the child’s needs change and develop over time.

4.82 Currently, if the local authority proposes an amendment to a statement following
an annual review, there is a parental right of appeal. However, there is no right
of appeal if the local authority decides not to amend the statement following
an annual or interim review, even when the school’s report to the local authority
following the review meeting recommends amendments. The statement
continues as it is, but may no longer reflect the child’s changing needs. Where
parents want to press for changes, their only route is to request a re-assessment.
This is a cumbersome, protracted and resource intensive procedure.

4.83 A more responsive approach to setting objectives and to checking progress at
annual review needs to be backed by a right of appeal for parents where the
local authority decides not to amend the statement following the review meeting
and the submission of the report.

Recommendation 29 parents have a right of appeal where the local authority decides
not to amend a statement following an annual or interim review.
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Recommendation 30

5.4

5.5

5.6

5.7

In a system which is in so many ways characterised by variation, parents need
an objective view of the quality and effectiveness of different forms of provision.
Accountability needs to be robust enough to give parents confidence that,
where standards fall short, they will be challenged. Yet many feel that they are
left to police the system for themselves, that outcomes for their child matter less
than for other children, and that they themselves are made to feel they are a
‘nuisance’ when they ask questions or challenge.

There needs to be the tightest accountability for children who are not making
good progress or are not achieving good outcomes: our best data, our best
challenge through governors, school improvement partners and elected
members, and our best and most highly qualified inspectors judging the quality
of provision and outcomes for the nation’s most vulnerable children.

Voice of children and young people

The Inquiry recommends strengthening of the involvement of children and
young people in individual decision-making, see previous chapter. It is important
that the views of children themselves are also taken into account in forming

a view about quality. Tellus is an online survey of the views of children and
young people. It asks questions about their life, their school and their local area.
The revised Tellus survey, Tellus4, is more accessible to all children and young
people and is being completed in 5,000 schools in autumn 2009. It will provide
information at school, local and national level.

the results of the Tellus survey are disaggregated to show the
views of disabled children and children with SEN where possible.

In hearing the views of disabled children and children with SEN it will be
important to know which groups of children are responding to the survey and
whether the views of the most vulnerable groups are adequately reflected in

the findings. The views of children and young people give us an important user
perspective on quality and equality. We need to take account of the views of
children and young people and use their feedback to inform the development of
schools and services.

Data

Systems of accountability depend significantly on the analysis of data. But key
data systems omit significant numbers of disabled children and children with
SEN. Many disabled children and children with SEN are not visible in the key
stage threshold measures because they are working below these levels. Reporting
and analysis for Improvement through School Self-Evaluation (RAISEonline)***
does not currently include teacher assessment data on children with SEN who are
working below the level of the test at each key stage.

The Inquiry welcomes the guidance recently published by the National Strategies
and the DCSF** to support schools, local authorities and others in judging the
progress made by pupils. The Inquiry also welcomes plans to develop improved
data on pupils with SEN within RAISEonline. These plans should be pursued
vigorously so that the same interactive analysis is available to support our
understanding of the progress of all of our children.

However, in the mean time this leaves a hole in wider systems of accountability as
both school improvement partners and Ofsted inspectors use data in RAISEonline
to inform their discussions with, and their inspections of schools. This leaves
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greater reliance on historic data, on the skills, knowledge and understanding of
those operating the systems of accountability, and on a range of other forms of
accountability.

The school report card will be an important new form of accountability and will
provide information on attainment and progress. This should include a measure
of the school’s success in promoting the attainment and progress of pupils with
SEN.

the DCSF develops an inclusive measure of progress for the school
report card.

This measure should not separate pupils with SEN from their peers: the SEN label
is too variably applied and perverse incentives may arise from so doing. Work
would need to be done to establish the feasibility of such a measure.

Governors

Governing bodies have significant responsibilities for disabled pupils, under the
Disability Discrimination Acts, and for pupils with SEN, under the Education Act
1996. They receive complex information from SIPs and from reports of school
inspection. They need to know enough to be able to act as “critical friend’ to
their school, examining the data critically and challenging the school where
outcomes for children fall short.

Yet we know that many governors find it difficult to fulfil the role of critical
friend:

Although government guidance expects governors to act as critical friends to head
teachers and as strategic leaders of their schools, the reality is more complex than
this. By and large, the governors in our study felt happier offering support rather
than challenge, and relied on heads to set a strategic direction for the school.**

5.12

Recommendation 32

5.13

5.14

5.15

Many governors have little training and preparation for the complex job

of holding their school to account, in particular for the progress of pupils
performing below expectations. The 21st Century Schools White Paper envisages
a more highly skilled governing body and new training is being developed to
support this role.

new governor training gives a high profile to governors’
responsibilities for SEN and disability, with a particular focus on
progress and outcomes.

Many governors find it hard to identify time to set aside for training so training
should be supported by guidance on SEN and disability. Guidance should focus
on key questions governors need to ask their school.

SEN and disability needs to be woven into governor training at every level:

in training for new governors and in training for chairing. It is important that
evidence is gathered about the impact of the new training and guidance on
governor confidence in meeting their SEN and disability responsibilities.

However, this is not just about training. Head teachers and senior managers have
an important role in briefing their governors and ensuring that they are informed
about school systems for SEN and disability.
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5.16

5.17

5.18

Recommendation 33

5.19

5.20

5.21

5.22

5.23

Later in this chapter we make recommendations about governors and their
responsibilities in relation to the exclusion of disabled children and children with
SEN.

School improvement

School improvement partners (SIPs) support schools in their self-evaluation and
report to school governing bodies, the head teacher and the local authority.
National information on the progress of and outcomes for children with SEN who
are working below age-related expectations is now available®” and the National
Strategies have provided training on this guidance for SIPs working with special
schools.

All SIPs working with mainstream schools should receive training focused on SEN
and disability. This should include a focus on outcomes for disabled pupils and
pupils with SEN and how these are addressed in SIP reporting but should also
include an understanding of schools’ statutory responsibilities for disabled pupils
and pupils with SEN.

all School Improvement Partners (SIP)s working with mainstream
schools receive training in SEN and disability; and that, in reporting
to the school governing body, the head teacher and the local
authority, SIPs report on the extent to which the school has
promoted good outcomes and good progress for disabled pupils
and pupils with SEN.

This is not just about training. The White Paper envisages the role of the SIP
becoming more significant and more independent. As the role develops it
becomes all the more important that new frameworks for accreditation include
a focus on SEN and disability; that additional time allocations reflect schools’
responsibilities for disabled pupils and pupils with SEN; and that the role of the
SIP becomes both more transparent and more visible to governors, parents and
to the wider school community.

School inspection

This section of the report draws on a review carried out for the Inquiry by the
Institute of Education, University of London and the University of Warwick.*
Much of what the Inquiry heard relates to a small number of instances that
raise questions for parental confidence in the school inspection and reporting
arrangements.

Under the inspection and reporting arrangements that applied between 2005
and 2009, a number of school inspection reports lacked information on the
quality of provision for and outcomes for disabled pupils and pupils with SEN.
This left parents with little information on which to base decisions about choice
of school.

A number of parents reported difficulty in finding reliable information on

the quality of school provision. More damaging to parental confidence is

the discovery that concerns about provision at their child’s school have been
overlooked, or dismissed in a positive judgment in the inspection report on the
school. Parents feel they are left ‘policing the system.’

The Inquiry was made aware of particular examples of Ofsted reporting a
broadly positive view of provision where local support services felt there was,



Chapter 5
A MORE ACCOUNTABLE SYSTEM

in different instances: poor leadership, a lack of focus on outcomes for pupils,
and inadequacies in the quality of the acoustic environment for pupils with a
hearing impairment. In other examples, local authority advisers had concerns
about provision for pupils with SEN in a school or unit and were working with
the school to improve provision and outcomes. Local advisers felt that a positive
Ofsted judgment had undermined their work. The review for the Inquiry points
out:

Of course, there are two sides to any story like this: for example, we have been
told anecdotally of situations where Ofsted inspectors are known to have had
substantial concerns about local authority staff's judgements about SEND provision

in a school.**®

5.24

5.25

5.26

5.27

5.28

5.29

Schools, parents and the wider public should be able to expect a shared view
about provision that is either outstanding or, at the other end of the scale,
judged to be inadequate. If different parts of the accountability chain are arriving
at alternative views about quality, this is unhelpful to both parents and providers
and reduces confidence in the system.

In meetings with professionals, the Inquiry found that schools welcome secure
judgments of their performance: they want to be properly evaluated and see it as
an opportunity to consider how they can do better. They wanted the same rigour
in inspection for disabled pupils and pupils with SEN as for other pupils.

Twenty percent of the children in our schools are identified with special
educational needs and the SEN Code of Practice states clearly that All teachers
are teachers of pupils with special educational needs. Yet systems for inspection,
accountability and school improvement have had historic and structural
weaknesses on SEN and disability. There needs to be confidence for parents

and for the wider public that those who are charged with making a judgment
about the quality of the education provided for pupils with SEN can do so on the
basis of a good understanding of what good progress is or how best to secure

it. The most recent developments in inspection have the potential to trigger the
necessary changes to achieve this.

The inspection framework, introduced in September 2009, gives a new priority to
the quality of education offered to vulnerable pupils including disabled pupils and
pupils with SEN and has been welcomed by the Inquiry. The new arrangements
reflect the recommendations from the Inquiry in April 2009: that the views of
parents of disabled children and children with SEN should be identifiable in the
pre-inspection parental questionnaire; that the school self-evaluation form should
be strengthened to reflect compliance with statutory requirements on SEN and
disability; that progress and outcomes for disabled pupils and pupils with SEN
should be a significant consideration in judging achievement.

In addition, the Inquiry understands that, under the new arrangements as before,
parents can complain to Ofsted where they have concerns about provision at
their child’s school. It is important that parents are encouraged to make their
views known to Ofsted and that Ofsted investigates and considers whether there
is a case for an early inspection of the school.

The new framework and inspection arrangements provide an opportunity to
address concerns about and confidence in school inspection. But these concerns
will only be addressed if Ofsted inspectors provide consistent and effective school
inspections.
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5.30 The new framework demands higher levels of knowledge, skills and
understanding of SEN and disability. The Inquiry welcomes the training on SEN
and disability already provided for HMI who are not SEN specialists.

Recommendation 34 all inspectors receive training on SEN and disability.

5.31 There needs to be a continuing programme of training for both HMI and
inspectors working for the inspection providers. The training needs a strong focus
on judging schools’ expectations of and outcomes for disabled pupils and pupils
with SEN. It is vital that robust quality assurance mechanisms are in place to give
all interested parties, not least Ofsted itself, confidence that the highest standards
are being met in making SEN and disability judgements in the new inspection
arrangements.

5.32  Where an inspection is of a special school, resourced provision or unit for a
particular group of pupils, there must be an expectation that inspectors have the
specific skills necessary to inspect that provision effectively. It is crucial that Ofsted
has accurate information in order to fulfil this expectation. Local authorities
should as a matter of course tell Ofsted about the nature of specialist provision
in their area and of any changes.

Recommendation 35 Ofsted and the inspection providers review the pool of inspectors
with skills in particular areas of SEN and disability with a view to
ensuring capacity to inspect special provision effectively.

5.33 The recent changes in the inspection framework have provided a much sharper
focus on and a specific judgment on outcomes for vulnerable groups including
disabled children and children with SEN. However, future pressures on the
inspection system could put this focus and this judgment at risk. The Inquiry
wants to guard against this. To secure the confidence of parents and other
stakeholders the Inquiry believes it is necessary to underpin the school inspection
framework with a specific statutory commitment.

Recommendation 36 a duty is placed on the Chief Inspector to report on the progress of
disabled pupils and pupils with special educational needs as part of
school inspection.

5.34 Given the importance of high quality provision in the early years in both
identifying and addressing SEN early and in preventing difficulties later,
consideration should be given to extending this duty to cover the inspection of
early years provision.

Local authority scrutiny

5.35 Public scrutiny is a key part of ensuring that local government is effective and
accountable. Scrutiny monitors the activity of the local authority, examines some
activity in detail and should be focused on the improvement of services; it should
hold the executive to account for its decisions.

Scrutiny ensures that executives are held accountable for their decisions, that their
decision-making process is clear and accessible to the public and that there are
opportunities for the public and their representatives to influence and improve
public policy.**
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The impact of a scrutiny review can be significant: a recent review in Camden
led to the establishment of resource bases for pupils with speech, language and
communication needs in three Camden primary schools.

With such wide variation in parental confidence and variation in the quality of
outcomes, public scrutiny has an important part to play in securing improvements.
Local councillors should actively engage with parents and with children and young
people themselves through the process of scrutiny. To support this:

guidance is developed to support elected members in the local
scrutiny of SEN.

Accountability at a local authority level

The variation in the operation of the SEN system is one of the most notable
factors that the Inquiry has identified to date. The variation has its impact, both
positive and negative, on the progress of children and on parental confidence:
the Inquiry has met some of the happiest parents in the land and some of the
angriest parents in the land. How then is this variation for disabled children and
children with SEN identified, celebrated where it is working well and challenged
where practice is poor or where there are breaches of statutory duties?

Much of the information is already available within the system. The DCSF
already gathers a significant amount of information about how different parts
of the system are working. It holds a wide range of data, including the National
Indicators, which show attainment, absence and exclusions for children with
SEN (and, from 2011 for disabled children). Much of this information has been
brought together in the SEN (Information) Act publication, 8th October 2009.14
The DCSF also receives a number of letters and complaints each year.

The DCSF should regularly bring together information on the effectiveness of
provision and parental satisfaction from a wider range of sources including:

the First-tier Tribunal (SEN and Disability); complaints to the Local Government
Ombudsman; the National Strategies; and evidence from voluntary organisations,
particularly those who can provide such evidence as the pattern of calls to help
lines.

The Secretary of State should use the information that has been gathered
together to decide whether there is evidence of a failure on the part of any local
authority to fulfil its statutory duties or whether any local authority has acted
unreasonably.

where the Secretary of State finds that a local authority has failed
to fulfil its statutory duties towards disabled children or children
with SEN or where a local authority has acted unreasonably, he
should use his powers under the Education Acts to issue a direction
to that local authority to address the failure.

In April 2009 the Comprehensive Area Assessment (CAA) replaced the
comprehensive performance assessment and most other rolling programmes of
inspection for local authorities. The CAA process involves a consideration of a
range of outcome measures, including measures for children and young people
against relevant Every Child Matters indicators from the National Indicator Set
and progress against targets in local area agreements. An annual performance
rating by Ofsted of the council’s children’s services also draws on the outcomes of
Ofsted’s inspection of local services, including schools.
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5.43

Recommendation 39

5.44

5.45

5.46
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5.49

Under the new arrangements the only planned programmes of inspection will
be on safeguarding and looked after children, and a separate programme of
Inspecting Youth Offending. Other inspections can be triggered where there are
concerns about outcomes, performance or improvement levels.

in determining where a local inspection should be triggered,
inspectors have available a range of information that can inform
them about outcomes for disabled children and children with SEN
and about parental satisfaction.

Much relevant information is already gathered at a local authority level, and
published, for example data on absence and exclusions. Ofsted itself gathers a
range of information through inspections including the views of parents, through
the pre-inspection questionnaire. Inspection information should be aggregated
to a local authority level and set alongside information that DCSF gathers. A
protocol needs to be agreed with Ofsted about the evidence that the DCSF will
provide to Ofsted on a regular basis.

This evidence needs to be brought together and analysed by HMI with SEN and
disability expertise and used to inform:

@ the need to trigger an area inspection;

@ the inspection questions that need to be asked;

@ any training needs for inspectors;

® any focus for thematic review by specialist SEN and disability HMI.

Any triggered inspections in local authorities based on issues for disabled
children and young people or those with SEN should be carried out by specialist
inspectors to mirror practice when inspecting schools.

The Inquiry has heard a growing number of concerns about disabled children
and children with SEN who are out of local schools in a number of ways: children
who are:

absent from school and ‘persistently absent’ from school,

excluded from school, sometimes through ‘unofficial’ and unlawful exclusions;
being educated at home;

receiving their education through a Home Tuition Service;

in alternative provision run by independent providers;

out of school while there are delays in making provision for them — the
summaries of decisions by the Local Government Ombudsman make
significant reference to delays and ‘lost’ education; or are

@ in a unit that is run by the local authority rather than by a school.

Many of the children in these circumstances will be on the roll of a school, but
are unlikely to be present at the time of an inspection. These are children who
have fallen out of the provision inspected by Ofsted under the school inspection
arrangements. Provision for them could only be inspected at a local authority
level. If a significant number of children are out of school in this way and a local
authority is not inspected, it leaves a worrying lack of accountability for some of
our most vulnerable children.

Given the significant responsibilities that local authorities retain for disabled
children and children with SEN, and given the concerns identified through the
Inquiry, it could be anticipated that a number of local authorities would have a
triggered inspection for SEN and disability. If this does not transpire, at the next
opportunity the inspection of services for disabled children and children with
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SEN should become part of the planned programme of inspections along with
safeguarding and looked after children.

Ofsted keep under review the adequacy of the new arrangements
for identifying the need for a triggered inspection of local
authority planning, provision and outcomes for disabled pupils and
pupils with SEN.

Complaints

Having a complaints procedure and receiving complaints is an important part of
the accountability of any public service. Publicising a complaints procedure can
help any organisation to hear about something that is not working well, before
it gets to the point where it is beyond local resolution. Listening to and learning
from complaints contributes to service improvement.

An important part of working well with all parents is ensuring that they know
where to complain and making that process accessible and easy to use. The
Inquiry has recommended that a published complaints procedure should be part
of the requirements of schools’ SEN policies. Local authorities are also required to
have complaint procedures, under the Children Act 1989, and to publicise and
monitor them at least annually.

Many parents don’t know how or where to complain. Parents are often reluctant
to complain particularly to their child’s school as they worry that there will be a
negative impact on their child.

Where the local resolution of a complaint is not possible, parents can currently
complain to the Secretary of State under Sections 496 and 497 on the Education
Act 1996, and to the Local Government Ombudsman (LGO) in respect of
complaints about local authorities and some other authorities, including
education admissions appeal panels. In 2008 the DCSF consulted on possible
changes to the complaints procedures including possible new independent
arrangements to consider complaints that cannot be resolved at school level by
the governing body or at local authority level by officers of the local authority.

The Inquiry supports the move for individual complaints to go to the independent
LGO rather than to the Secretary of State. The LGO represents the potential for

a unified route for individual complaints about SEN at both a school and local
authority level, with more appropriate forms of redress available to parents.
Where local and informal procedures have failed to resolve a complaint, parents
and children and young people themselves should be able to take complaints
against both schools and local authorities to the LGO.

the DCSF and the Local Government Ombudsman (LGO) work
together to route SEN complaints against schools and local
authorities to the LGO.

Being positive about putting matters right and learning lessons to improve
services in the future are key elements in a successful complaints procedure.
More regular forms of feedback from service users should be sought so that
patterns of difficulty can be picked up and put right before individual matters
get to the point where a complaint is necessary. The message that customer
feedback is very important to us should be widely promoted.
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5.56 The LGO publishes decisions and the current pattern of issues that the LGO
addresses is informative. Many of the recent decisions about SEN complaints
include the recognition of delays that resulted in the loss of education for
children with SEN.

5.57 The LGO should alert the DCSF where a complaint, or a pattern of complaints,
indicates that a particular school or authority is systematically failing to fulfil its
duties or is acting unreasonably. Where appropriate the Secretary of State should
then use his powers of direction.

Representations to governors and appeals to Independent
Appeals Panels against a permanent exclusion

5.58 In too many exclusions there are underlying SEN and disability issues which have
not been addressed at an earlier stage: a failure to make reasonable adjustments
or a failure to make provision to meet a child’s SEN. In Chapter 3 the Inquiry
considered the over-representation of pupils with SEN in the exclusions figures
and made recommendations on measures to reduce exclusions.

5.59 Where a school permanently excludes a pupil, the DCSF guidance!*? is clear
about the checks and reviews in the system for disabled pupils and pupils with
SEN. It is crucial that governors reviewing an exclusion and Independent Appeals
Panels (IAPs) hearing an appeal against an exclusion have a good understanding
of what these SEN and disability checks and reviews entail. Otherwise there is a
risk of compounding earlier failures.

5.60 We need to be confident that where a parent makes representations to the
governing body of the school or appeals to the IAP, that checks have been
rigorous, that the guidance has been followed and that SEN and disability factors
have been adequately addressed.

Recommendation 42  statutory guidance to governing bodies and independent appeals
panels on exclusions is strengthened to require a review of
whether the headteacher had regard to the guidance on SEN and
disability.
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Exclusion Appeals

In 2007/08 there were some 780 appeals lodged by parents against the
permanent exclusion of their child. This represents a decrease of 25 per cent
since the previous year.

710 appeals were heard. Of these, 180 (26%) were determined in favour of the
parent, an increase of 1.3 percentage points since the previous year.

Of the 180 appeals determined in favour of the parent, reinstatement of
the pupil was directed for 60 pupils (35% of cases) a decrease of almost 5
percentage points since the previous year.'*3

5.61 Earlier in chapter 6, we recommended training on SEN and disability for
governors. We recognise that, since the report of the Council on Tribunals in
2003,** training has been provided for IAPs, but the experience of parents does
not give us confidence that training has been adequate.

Recommendation 43 SEN and disability training is provided for members of independent
appeals panels.

Appeals to the Tribunal

5.62 The messages from the research are clear: parental confidence in the SEN system,
and in schools and local authorities in particular, is significantly coloured by the
quality of communication and working relationships. This can also affect parents’
decisions about whether or not to appeal to the Tribunal:

A lack of trust for some parents had its roots in the quality of communication they
had experienced with local authority SEN staff previously, for instance how easy or
difficult they had found accessing staff and the extent to which they felt the nature
of communications so far had been constructive and demonstrated empathy on the
part of the local authority. Those who felt frustrated by previous exchanges reported
that this was a contributing factor in their decision to lodge an appeal with SENDIST.
Similarly, it was also the case that constructive and collaborative relationships
between local authority staff and parents impacted on decisions not to lodge an
appeal.’*s

5.63 Many parents decide not to lodge an appeal and seek other means of resolving
disagreements. Many local authority officers are also committed to resolving
disagreements. A commitment to face-to-face discussions is important in
achieving resolution:

... Officers reported that they preferred to undertake meetings with parents
themselves and were keen to retain this willingness to work with parents to resolve
disagreements collaboratively.'*

5.64 Where agreement is not reached parents can appeal particular decisions of the
local authority to the Tribunal. Discussion aimed at seeking a resolution can, and
usually does, continue following the lodging of an appeal.

5.65 Appeals against the decision of the local authority are now heard by the First-
tier Tribunal (Special Educational Needs and Disability). On the 3rd of November
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2008 the SEN and Disability Tribunal (SENDIST) became part of the new two-tier
Tribunal structure administered by the Tribunals Service. The First-tier Tribunal
(Special Educational Needs and Disability) sits within the Health, Education and
Social Care Chamber of the new First-tier Tribunal. The new Upper Tribunal,
rather than the High Court, is now the route for any appeal, on a point of law,
following a decision of the Tribunal.

5.66 In the period of changeover to the new system, user groups had a number of
concerns about the new arrangements and the Secretary of State asked the
Inquiry to hear and investigate those concerns. The Inquiry received a paper from
user groups and held a series of meetings with the Tribunal.

5.67 The period of the changeover was a difficult time for everyone: a time of anxiety
for users and a time of getting used to new systems within the Tribunal. There
were challenges in respect of the administrative arrangements that have taken a
while to bed down, and the changeover could have been better communicated
to interested groups and the wider public. The Tribunal arrangements are
now more settled and new steps have been taken to streamline the process.
The Inquiry welcomes the commitment of the Tribunals Service to keep the
arrangements under review with user groups.

Tribunal appeals**

In 2007-08, 3635 appeals were received and 3392 were registered.

6 local authorities had no appeals registered against them; 10 local authorities
had more than 10 appeals per 10,000 of school population registered against
them.

The highest number of appeals was against the local authority’s refusal to
conduct a statutory assessment: 1257 or 37% of appeals registered.

38% of appeals were withdrawn, 30% were conceded by the local authority and
30% were decided by the Tribunal.

944 appeals, 28% of the total, related to a child with an autistic spectrum
disorder.

5.68 Through meetings with parents and with the Tribunals Service, the Inquiry
heard that some local authorities regularly concede appeals late in the process,
sometimes the day before or even on the day of a hearing.

The situation regarding the Statementing process highlights the unfairness of the
situation, with LEAs using the SENDIST process as a means to dissuade all but the
very committed parents into accepting a compromise settlement. Our own costs of
referring my daughter’s case amounted to over £20,000 before the case was aborted
5 days before the tribunal was due to be held.**

5.69 Sometimes a late withdrawal can be a positive sign that local authorities and
parents are continuing to talk but their regular use suggests, at best a lack of
early and constructive engagement with parents by local authorities and at worst
a cynical form of rationing that relies on testing parents’ resources, both human
and financial. In the past, annual reports from SENDIST have reported concerns
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about the issue of late withdrawals. The Tribunals Service should gather and
record data on late withdrawals.

The Tribunal’s new case management system is specifically designed to improve
the way the Tribunal works, in particular to achieve the earlier settlement of
cases in the interests of the child. It is designed to ensure that the right evidence
is before the Tribunal, that the key issues are identified and that hearings are
conducted within the timescales. All of these factors are designed to contribute
to improved decision-making. They should also reduce the number of hearings
that get cancelled at the last minute.

The Tribunal told the Inquiry that it is committed to hearing the views of users
and it is important that it continues to do so. A small scale survey carried

out by the Tribunals Service identified a broadly positive response to the new
arrangements:

Generally finding the new case management system works well — far better to have
this stage included, so that we know the panel will have all they need in order to
come to a decision when the hearing takes place.

5.72

5.73

However, there were concerns about the conduct of some telephone hearings.
Some parents had felt marginalised or had not been able to follow the
conversation between the judge and the local authority representative, but had
not felt confident to admit this at the time. It is crucial that views such as these
are regularly gathered by the Tribunals Service and used to inform improvements
to the service.

There are other issues that are not new or related to the changeover in the
arrangements. The NatCen report identifies parents’ experiences of attending the
Tribunal hearing as being broadly positive.

Parents described a professional environment without animosity, where there were
clear ground rules for how all parties should behave.**

5.74

The same environment was experienced differently by other parents who felt it
was too formal. Other parents again described an antagonistic and aggressive
meeting. The NatCen report points out that parents with these experiences also
tended to be those who attended the hearing with a legal representative which,
some recognised, may have contributed to the formal atmosphere. The report
recommends:

... reviewing professional development and support for chairs of SENDIST to
emphasise good practice in the conduct of hearings, including ways of starting a
hearing, minimising the emphasis on legal argument by any of the participants,
managing adversarial relationships, and creating an environment in which parents
and carers feel comfortable to contribute.

Recommendation 44 the First-tier Tribunal (SEN and Disability) provides guidance and

5.75

training for Tribunal chairs on the conduct of both telephone and
face-to-face hearings.

The NatCen report also recommended the commissioning of a new DVD for
parents to give them a more realistic idea of what will happen at Tribunal and

to enable them to prepare better for attending a hearing. The Inquiry welcomes
the fact that this work has been agreed and that the Tribunals Service will involve
user groups in commenting on the material.
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5.76

Recommendation 45

5.77

Recommendation 46

5.78

Recommendation 47

5.79

The Tribunal reports the variable quality of evidence that it receives. We have
recommended strengthened guidance from the professional bodies. This will help
to improve the advice provided by a range of professionals to local authorities.
There is a significant overlap in the principles informing the provision of advice

to the local authority and the provision of evidence to the Tribunal. The Royal
College of Speech and Language Therapists has already issued guidance to its
members specifically on the provision of evidence to the Tribunal. It would be
helpful to have further guidance from the Tribunal on the provision of high
quality evidence by professionals.

the Tribunal issues guidelines on the provision of professional and
expert evidence.

It is important to understand patterns of use of the Tribunal both to inform the
development of policy and provision and to ensure that any short-comings in the
way the Tribunal is being used are identified and addressed. The Tribunal already
gathers and publishes information and data on the use of the Tribunal, by LA, by
type of appeal, by area of need, by type of provision. It is important to develop
the data to provide better information about areas of SEN policy, practice and
provision, for example to be able to see some of the interactions between the
factors on which the Tribunal already reports. This could show for example where
there are high levels of appeal against a particular type of provision for particular
groups of pupils. Published information should also show patterns in the late
withdrawal or concession of appeals.

the Tribunal reviews and develops the information that it gathers
and publishes.

Children and young people: appeals and claims in their own
right

The Government has already consulted on giving children and young people the
right to appeal exclusions decisions, decisions about a statutory assessment or a
statement and to make a claim of disability discrimination under the DDA in their
own name. The Inquiry believes that the Government should implement this right
of appeal and make this right a reality. Recognising that there are outstanding
issues to be addressed, such as how support will be provided to children and
young people:

the Government implements a right of appeal to the Tribunal for
children and young people.

Legal aid

Currently legal aid is available to support parents in the preparation of their case
but not for representation at a hearing. The NatCen report identifies how parents
who could not afford legal representation, and those who could, felt about this:

...parents who could not afford to hire legal help and were approaching a date

for a Tribunal hearing expressed concern that they would not be able to represent
themselves adequately and suspected that legal representation would stand them
in better stead to achieve a successful outcome. Indeed, those parents who were
able to employ a solicitor, and perceived it to be a necessary part of preparing for a
Tribunal hearing themselves, questioned the parity of a system where this was the

case.%0
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It is better for everyone if provision is made for children without recourse to the
Tribunal. However, the cases going to a hearing are becoming more complex and
issues under contention are more likely to be matters of law to be decided, rather
than matters of fact to be established. Despite changes in the Tribunal system,
many parents are finding appeals too difficult and complex and feel unable to
pursue their claim without legal support. This leaves only those with considerable
personal and financial resources able to afford representation.

With increasing complexity and in the interests of equity legal aid should be
available for parents attending a Tribunal hearing. This is a matter with direct
consequences for parental confidence. However, subject to financial qualification,
there is already provision, for ‘exceptional funding’ where a case meets a
criterion of overwhelming importance to the client or a threshold for complexity.
This scheme has been little used, is not well publicised and the procedures for
accessing the funding are reported as being slow and complex.

The Ministry of Justice should review the procedures and the timescales for
accessing funding with representative legal advisers working with parents of
children with SEN. The scheme should be re-launched by March 2010. If a re-
launched scheme does not increase access to legal aid in complex cases, all
parents who qualify should be entitled to legal aid for representation at Tribunal.

the exceptional funding scheme for providing legal aid for Tribunal
hearings is reviewed, with key stakeholders, and more widely
publicised. If the re-launched scheme does not increase access,
parents who meet the financial criteria should have legal aid for
representation at a Tribunal hearing.
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6.1 The Inquiry was charged with exploring a number of ways in which parental
confidence in the SEN system of assessment and provision might be increased.*s!
Throughout the report we have made recommendations to Government on how
to achieve this. We were specifically charged with exploring whether making
the provision of educational psychology (EP) advice ‘arm’s length’ from the local
authority would increase parental confidence.

6.2 Questions about parental confidence in professional advice were raised in the
Parliamentary Select Committee report of 20062 and were addressed in detail in
the Committee’s report of 2007.

One of the key issues in making provision for children with special educational needs
is ensuring that parents have confidence that professionals are genuinely seeking

to provide appropriate support for their children, a point that was made by many of

those who submitted evidence. That was the basis for our previous recommendation
on separating funding from assessment. This does not mean that we are questioning
the integrity of the professionals involved:; it is rather that tensions in the system can
give rise to mistrust, unfounded as it may be, which helps no one.*>

6.3 The Inquiry heard from parents who did question the integrity of professionals
and did mistrust them.

The people who have to pay for the additional needs are also the ones employing
the specialist advisers — a massive conflict of interest.">

6.4 The Inquiry heard extensive anecdotal evidence from a variety of sources of
a range of ways in which professional opinion was fettered. This extended
across a number of different professional groups; from professional advice
given before or during the statutory assessment process, to advice given to
the Tribunal; from professionals being expressly instructed not to make specific
recommendations, to having reports altered by managers after they had made
such recommendations. Such professional conduct is corrosive of parental
confidence. Parents detect it very quickly and it destroys trust.

6.5 By contrast, in one authority EPs were robust in their advice to the local authority.
EPs told the Inquiry:

I could get struck off if | changed my advice.

I have said to the authority that if they followed a particular route and went to the
Tribunal on it, | would not be able to support them.'

6.6 The Inquiry met education psychologists from different parts of the country
and met them in local authority visits. Some were very clear that their local
authority had never sought to fetter their advice. However some also described a
settled professional culture where it is expected that they will not make specific
recommendations, or will not recommend provision that they know the local
authority cannot immediately provide.

6.7 This more subtle form of fettering nonetheless frustrates the process of
decision-making and the proper development of provision in response to needs.
Professionals providing advice to the local authority must be able to say that for
a particular child a particular approach is needed. If one child needs it, there
may be others who will also need it. Professionals should be advising their local
authority, or their primary care trust, of shortfalls in provision, not short-changing
children.
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The guidance of the professional bodies is critical to enabling professionals to
steer a clear path through these issues and provide advice to the local authority
with confidence.

the professional bodies work with the Health Professionals Council
to review their codes of conduct with a view to ensuring that the
codes, or more detailed guidance, provide their members with clear
guidance on the provision of professional advice.

A collaborative approach to this work, shared with parents and with the
Association of Directors of Children’s Services (ADCS) would achieve both wider
awareness and a wider consensus. The Inquiry has already met a number of the
professional bodies and welcomes the commitment to work on this together.

The Inquiry did not receive a bid for a project to explore the impact of an ‘arm’s
length’ service. However, since the Inquiry started its work there has been a
greater interest in different ways of providing services and there is a wider

range of service models being implemented in practice. We agree with Sir
Robert Balchin®®® that new arrangements should be piloted. We have therefore
recommended, see chapter 5, that a new set of parental confidence projects
should include opportunities to pilot service models that place EP services at arm’s
length from the local authority and we anticipate that there would be interest in
doing this. For the Inquiry, the importance of piloting new arrangements through
the parental confidence projects is the requirement for parental involvement in
the planning, delivery and evaluation of the project. The national study*” was
clear about the importance of this aspect of the first projects.

In addition to this, we think that there should be an evaluation of some of the
different models of service provision that are already in operation. Some services
are already established as a separate business unit within the local authority.

We understand that one of these services is likely to become an independent
organisation. Some services are line managed by a different part of the local
authority to put distance between them and the local authority’s SEN section.

A number of services function as a ‘mixed economy,’ that is they are managed
by and provide statutory functions to the local authority and trade additional
services to schools. Services themselves have indicated that a benefit of this
arrangement is that there is usually some flexibility to subsidise early intervention
work through any additional capacity in the statutory allocation.

At the same time a number of EP services now provide direct access for parents,
carers and others. This facility, available to the parents of any child, provides

a much earlier access to a ‘second opinion’ and the potential to resolve a
difficulty before it becomes an entrenched problem. It helps towards meeting
the recommendations in chapter 3 on providing access to services at the earliest
stages, before children’s progress has slowed and parental confidence has
eroded.

With a number of different approaches developing, it is important to evaluate
different service models and their impact on outcomes for children, on
parental confidence and, in particular, how well different models support early
intervention with children, schools and families.

an evaluation of a number of different educational psychology
service models is carried out. The impact on outcomes for children
and on parental confidence should be a key part of the evaluation.
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6.14

6.15

6.16

6.17

6.18

The Parliamentary Select Committee report of 2007 focused on the question of
whether responsibility for the assessment of children’s needs should be separated
from responsibility for the funding of provision. We think our recommendation
above, along with our recommendation for a pilot, provides a positive way

to explore the impact of different models of EP service provision on parental
confidence.

However, the concerns raised with us were not just about EP advice. Concerns
were raised with us about assessment by other agencies as well. So, for

the purposes of increasing parental confidence, it is important that the
evaluation and the pilot do not sit on their own; they sit alongside a range

of other measures throughout our report but, in particular, alongside our
recommendations on guidance provided by professional bodies to their members:
a proposal that has been accepted and even welcomed by the professional
bodies.

In their report of 2007, the Parliamentary Select Committee identified those who

had responded to their call for evidence who were wholeheartedly in favour of

the separation of funding and assessment and those who were opposed to it.

They also identified a third position, which:

® accepts that there are problems in the current relation between assessment
and provision functions, but does not see their total separation as a solution;

® places emphasis on confidence-building measures, especially with parents,

® places emphasis on improving the quality of what is provided by schools to
build confidence and reduce the need for statements as protection, and

® argues that assessment processes can be made more transparent and
independent within the overall framework of local authority responsibility.

This helpful analysis takes us into wider concerns. The Inquiry wants to respond

to two key concerns identified to the Committee, those relating to:

@ confidence building; and

@ improving the quality of what is provided by schools to build confidence and
reduce the need for statements as protection.

These two concerns lie at the heart of the reasons for setting up the Lamb

Inquiry and of our purposes throughout the Inquiry. We think that the following

recommendations, in particular, are key in addressing the concerns identified to

the Committee:

@ sharper focus on outcomes for children, recommendation 2;

@ significant development of skills and expertise in schools and across a range of
SEN, recommendations 5, 6 and 7;

® carly access to multi-agency teams, recommendation 4,

@ improvements in information and communication, recommendations 13, 14
and 17;

@ improved compliance with statutory requirement, recommendations 24, 25
and 38;

@ improved access to help and support for parents, recommendations 18 and
20;

@ the development of professional codes of practice and guidance,
recommendation 49;

@ training LA professionals in working with parents , recommendation 28;

@ the learning from the parental confidence projects, recommendation 26.
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Alternative national models

The changes the Inquiry has recommended are designed to re-balance the SEN
system and to bring about fundamental and far-reaching changes to culture

and behaviour in the way the system is operated. The Inquiry is clear that this is
where efforts need to be directed in order to secure better outcomes for children
and to inspire parents with greater confidence. Our recommendations are
designed to address the problems identified long ago: that statutory assessments
and statements are unnecessarily bureaucratic and time consuming.**° A further
key question for the Inquiry is whether changing the architecture of the system
itself might reduce bureaucracy and promote parental confidence. With recent
changes in Scotland, we were encouraged to consider this model.

In 2004, the Scottish Parliament passed the Education (Additional Support for
Learning) (Scotland) Act 2004. This moved away from the definition of special
educational needs, to a definition of children requiring additional support, for
whatever reason, to benefit from education.*®® The Code of Practice, issued in
2005, envisages a range of factors which may lead to the need for additional

support: learning environment, family circumstances, disability or health need,
and social and emotional factors.®*

Children with longer term difficulties arising from one or more complex factors
or multiple factors and requiring significant additional support from education
and other agencies qualify for a Co-ordinated Support Plan (CSP), a statutory
plan. Other children with additional support needs have their needs recorded in
an individualised educational programme or other plan, for example a behaviour
support plan. Parents and children and young people themselves are entitled

to participate in decision-making and have rights of appeal to a Tribunal or to
independent adjudication. Mediation is also available. Education authorities in
Scotland are required to identify and make ‘adequate and efficient provision’ for
children with additional support needs and to keep their arrangements under
review.
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6.23
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Two of the key intentions of the changes were to broaden the nature of the
needs covered by the statutory definition and to improve the co-ordination of
support to children who need support from more than one agency.

The Inquiry visited Scotland and met the Minister for Children and Early Years,
officials, local authorities, voluntary organisations, parents and organisations
supporting them.

The commitment of both professionals and voluntary organisations to the
concept of additional support needs and to improved multi-agency co-ordination
was impressive. There were indications that improvements had been made.®2
There was a clear commitment to resolve difficulties without recourse to the
Tribunal, with mediation available before during and after disputes. There were
also parents, as there were in England, who had had poor experiences of the
system, and who were upset and angry about the way they had been treated.
However, the Scottish system is still evolving: the legislation has been revised and
the overall impact on parental confidence is not yet clear.

There are significant differences between the English and Scottish systems, in

both culture and organisation but there are also some fundamental similarities:

@ the identification of children’s needs;

@ an assessment of the nature and degree of those needs;

@ an agreed plan for what the child should achieve and how they should be
supported to achieve it, including a description of what resources might be
required,;

@ the participation of children and parents in decision-making at each stage; and

@ aright of appeal for parents and children against decisions made about the
child.

If we look at what would be needed in any system designed to identify and
address needs and to allocate public funding to meeting those needs, these key
elements would seem to form the core. Though there are significant differences
between the two systems, England and Scotland share this core.

There are differences of definition and the level at which statutory protection

is triggered: the Scottish definition is broader: it includes additional support
needs arising from the learning environment, family circumstances, disability or
health need, and social and emotional factors; the Scottish trigger for statutory
protection is different in that it provides for a smaller group of children: those
with longer term difficulties arising from one or more complex factors or multiple
factors and requiring significant additional support from education and other
agencies.

There are other differences in culture and the approach to the provision of
children’s rights of appeal in Scotland, and we pick these up elsewhere in the
report, see chapter 6. The two key questions for the Inquiry are whether changes
in the definition and the trigger would lead to greater parental confidence in
England.

In terms of the definition, the Inquiry recognises the arguments for a broader
approach. However, broadening the definition doesn’t alter the nature of the
needs to be addressed and there is an accompanying risk of losing the focus on
the particular issues for disabled children and children with SEN.®® Our evidence
shows that without a clear focus on SEN, children’s needs can get overlooked in a
more general approach. At this stage we need targeted action to address short-
comings, not a change in definition that risks a dilution of effort.
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6.30 In terms of the point at which there should be a statutory trigger, we need to
recognise, as we did in chapter 5, the significant local variation in the point at
which statements are triggered and hence in the number of statements issued.
We explored, in the same chapter, some of the benefits of providing additional
resources at School Action Plus and obviating the need to request a statutory
assessment. The Inquiry is clear that, whilst it is desirable to meet children’s
needs without having to go through statutory procedures to get a statement,
many parents do have more confidence where their child has a statement. In
particular, having a statement gives parents confidence to ask questions and
challenge when things are not happening for their child or when something is
going wrong.*%4165 We would not therefore recommend any change to statute
or any target to reduce the number of children with a statement. Where children
are progressing well and parents are confident then it is serendipitous that
statements may also reduce. However, we need to focus on the pre-conditions:
children’s progress and parental engagement, not the by-product: the reduction
in the number of statements.

Blackburn with Darwen: Individual Pupil Resourcing Agreements,

IPRAs

In September 2004, Blackburn with Darwen began using a panel to approve
additional funding for pupils at School Action Plus whose needs would previously
have been likely to require a statement of SEN. The criteria for submitting an
application for IPRAs were exactly the same as those for a statutory assessment.
The high quality of evidence presented allowed the IPRA to be issued within 28
days. Funding for IPRAs is delegated to schools and an annual review is held for
all pupils with an IPRA.

IPRAs have the confidence of schools and parents. There has been only one
appeal to the Tribunal and only 2 permanent exclusions for pupils with IPRAs in
the past 5 years.

The Authority now uses statutory assessment only in exceptional circumstances:
where a special school placement is called for or where the panel feels that
further evidence of the child’s special educational needs is required. Parents

are made aware of their legal rights, including their right to request a statutory
assessment of their child’s special educational needs.

6.31 Northern Ireland is currently reviewing their approach to SEN and the proposals
appear similar to the Scottish model with coordinated support plans for a smaller
group of children and a wider range of needs.

6.32 The Welsh Assembly Government now has powers to make legal changes to
their statutory framework for additional learning needs (ALN) and is setting out
to make improvements to their system:

@ to build the capacity of all providers, and especially mainstream schools to
identify, assess and meet the needs of learners with ALN;

@ to clarify the criteria and funding routes for ALN provision in order to provide
equality of access across Wales;

@ to build in monitoring and evaluation of outcomes for learners with ALN as
part of an inclusive self-evaluation framework;
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6.33

6.34

6.35

6.36

6.37

6.38

6.39

@ to improve the quality of partnership working with parents and learners,
including the provision of clear, accessible low-stress mechanisms for
expressing concerns and complaints about provision and practice at all levels;

@ to work with a wide range of stakeholders to ensure that high-level policies in
all agencies are informed by ALN/inclusion issues.

Work commissioned by the then Disability Rights Commission,®¢ in England,
Scotland and Wales found higher levels of satisfaction amongst parents of
children with SEN in Wales than in England and Scotland. There may be some
lessons for England in this: Wales is proceeding on the basis of a significant
degree of consensus over the analysis of what needs to be improved in the
system. To explore possible ways forward, pilot projects are proposed.

In holding up the mirror to reflect on how the English system might learn from

the sister nations, there is also a sense that there are broad similarities in many of

the key challenges for all the nations:

@ information for and communication with parents;

@ the development and deployment of specialist expertise to meet children’s
needs;

@ the co-ordination of services;

@ clarity about where a statutory plan should take over from a non-statutory
plan and significant variation in how education authorities implemented this.

Overall, reflections on how the other nations are developing have helped to
confirm the priorities that the Inquiry has identified: to improve the experiences
of children and their parents we must to address these underlying challenges.
Amending the definition of SEN now will not bring about the changes we seek
and could risk diverting energies way from the more fundamental changes we
seek to bring about in behaviour, attitudes and in the priority given to outcomes
for disabled children and children with SEN.

It was also put to the Inquiry that personalisation could provide an alternative to
the current SEN framework. With everything personally tailored, the argument
is that there should be no need for a separate SEN system. It is entirely desirable
that children should learn, progress well and achieve good outcomes with
support from the mainstream of educational support. The implementation

of the pupil guarantee may help to achieve this, see chapter 2.

The thrust of developments in personalisation is to make an appropriate
individual response through the universal service. Early intervention is an
important part of responsive services and lies at the heart of what we want to
achieve through the recommendations in this report. The Inquiry welcomes the
current focus on early intervention and the consultation on an early intervention
framework that the Government is proposing in 2010.

However, if there are difficulties in achieving good outcomes and making
appropriate provision now, it is hard to imagine that, by removing statutory
protection, good outcomes and provision would become more readily available.
Nonetheless, personalisation is another important strategy for meeting needs at
a younger age and at an earlier stage. The more effective it is in doing that, the
fewer children should need to rely on the statutory stages of the SEN framework.

The Disability Discrimination Act 1995 (DDA) provides a rights based model
and the Inquiry sees it as an important part of future developments. However,



Chapter 6
THE NATIONAL FRAMEWORK

awareness of the DDA, and of the rights and responsibilities it sets out, is low.
This is reflected in:

@ the small number of parents who currently seek redress through the DDA; and
@ the number of schools that do not have a disability equality scheme.

Disability discrimination claims*®’

6.40

6.41

6.42

Recommendation 51

151
152

In 2007-08, 180 claims of disability discrimination were received and 145 were
registered.

Of those registered, 74 claims (51%) related to education and associated
services, 54 (37%) to a temporary exclusion from school.

111 claims (77%) related to pupils with a learning impairment.

Over the period of the Inquiry, the work of the National Strategies has
significantly raised awareness of disability equality schemes at both local
authority level and at a school level. There is improved awareness of both the
significance of disability equality schemes and of the requirements of schemes,
particularly the involvement of disabled people, that make them a powerful tool
for improvement in equality of opportunity for disabled pupils, staff, parents,
carers and other disabled people.

There needs to be greater awareness of duties towards disabled pupils.

The Inquiry has recommended significant changes in the way professionals
communicate with and share information with parents. Changes in the culture
of communication and improvements in information sharing between parents,
schools and pupils, will improve awareness of and a collaborative approach
towards making reasonable adjustments for disabled pupils.

There is more work to be done in raising awareness of DDA but there is
strengthening to be done too, particularly in the way it relates to schools’ SEN
duties. Most funding for children with SEN is how delegated to schools, yet,
under SEN legislation, schools have a relatively weak duty to ‘use their best
endeavours’ and are exempted from the duty to provide auxiliary aids and
services as part of the reasonable adjustments duty under the DDA. Removing
the schools’ exemption from the provision of auxiliary aids and services would
better reflect schools’ front line role in anticipating and making adjustments for
disabled children and will fill gaps in meeting the practical needs of disabled
children.

the reasonable adjustment duty in the Disability Discrimination
Act is amended to remedy the exclusion of schools from the
requirement to provide auxiliary aids and services.
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