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Guidance on Looked After Children with Special Educational Needs placed out-of-authority – DCSF [2010]

National Parent Partnership Briefing  - 21st January 2010

Introduction

· 28% of looked after children (LAC) have a statement of special educational needs (SEN) and about 60% of all LAC have some form of SEN. 
· It is important that all children with SEN receive the educational provision that meets their needs. However, for LAC, many of whom will have had a difficult and unstable lives before coming into care, it is imperative that the effect on their education is reduced to a minimum. 

· LAC can be placed to live with foster carers or in a children’s home which may be outside their original local authority (LA). 
· Often a placement is ‘out-of-authority’ meaning there can be confusion as to which LA is responsible for a statement of SEN (both in terms of assessment and provision). 
· The purpose of this new guidance is to explain how LAs responsibilities for meeting the SEN of LAC placed out-of-authority operate. 
Responsibility for Special Educational Provision 
Where a decision is made that a LAC needs a statutory  assessment for a statement of SEN, the authority which carries out that assessment is determined by section 321(3) of the Education Act 1996. This states an LA is responsible for a child if he or she is in their area and – 

a) he/she is a registered pupil at a maintained school or maintained nursery school, 

b) education is provided for him at a school which is not a maintained school or maintained nursery school but is so provided at the expense of the authority, 

c) he/she does not come within paragraph (a) or (b) above but is a registered pupil at a school and has been brought to the authority’s attention as having (or probably having) SEN, or 

d) he/she is not a registered pupil at a school but is not under the age of two or over compulsory school age and has been brought to their attention as having (or probably having) SEN. 

The term ‘in their area’ means that an SEN assessment must be carried out by the authority where the child is ‘ordinarily resident’. 
Making a new assessment 

· The LA in which they are ‘ordinarily resident’ will be the authority responsible for undertaking an assessment of the child’s SEN. 

· Should there be a statement the LA where the child is ‘ordinarily resident’ will maintain it. 

· Being an out-of-authority LAC should make no difference to the assessment process. 

Children with existing statements moving to a new area 

· When an out-of-authority placement is made for a child who already has a statement of SEN, generally that statement should transfer to the authority where the child will be living. 
· The receiving authority must continue to maintain the existing statement and can consider bringing forward arrangements for a review of the statement
. 
· While the placing authority no longer maintains the statement, in the case of LAC, they will still have a financial responsibility for the special educational provision set out in the statement because the child still ‘belongs’ to them
. 

52-week placements
In the event of a 52-week out-of-authority residential education placement, the Department’s view is that the child continues to be considered as living in the placing authority and therefore they would continue to have the duty to maintain any statement of SEN. 
38-week placements (or other time period less than 52 weeks) 
In the event of a 38-week placement (or other time less than 52 weeks, usually 38 weeks as is term time) if the LAC  returns to where they are ordinarily resident outside of term time then the placing authority would maintain the statement. 
Serial short-term placements 

Sometimes there are a number of short-term out-of-authority placements. In such cases the placing authority will be where the child is ordinarily resident and will therefore maintain any statement until arrangements are settled. 
Placing children in an emergency 

· Statutory guidance
 states that when a child has been placed in an emergency, the placing authority should ensure a suitable new education placement is secured within 20 school days.  
· Due to emergency placements often having a degree of instability the placing authority will continue to be the authority responsible for maintaining any statement of SEN until the placement either becomes permanent, or another permanent placement option has been agreed. Then the statement can be transferred to the authority where the child now lives.
Interim Care Orders 

When a LAC with an interim care order is placed out-of-authority the child continues to be ordinarily resident in the placing authority which must maintain the statement until a decision has been made. 

Financial Responsibility for children with Statements 
· Where an assessment of SEN results in a statement for a LAC, the authority looking after the child will be financially responsible for the provision
. 
· If the child is placed out-of-authority the receiving authority can re-coup the cost of the statement. 
Transport Issues 

When a LAC has a statement of SEN and is placed out-of-authority then the costs home/school transport is provided by the placing authority. 
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� More details can be found in Chapter 8 (8.113 onwards) of the SEN Code of Practice.


� As determined by Regulation 7 of The Education (Areas to which Pupils and Students Belong) Regulations 1996 (the ‘Belonging Regulations’). 


� Statutory guidance on the duty on local authorities to promote the educational achievement of looked after children under section 52 of the Children Act 2004


� as determined by reference to regulation 7 of the ‘Belonging Regulations’





